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1 NOTICE OF MOTION AND MOTION

2

3 TO DEFENDANTS AND THEIR ATTORNEYS OF RECORD:

4 PLEASE TAKE NOTICE THAT on January 17, 2003, at 9:00 a.m,, or as soon thereafter as
4§ the mater may be heard, in Courtroom 4 of the above-entitled Court, located at 450 Golden Cate

6 Avenue, 17" fioor, San Francisco, California, Defendant Southwest Ailines Co. (“Southwest”) will
7 move the Court for an order dismissing all of the Claims set forth in Plaintiff John Gilmore’s

i Complaint. The heanng date and time was sel by stipulation of the parties signed by the Court on
0 October 3, 2002,

it Southwest respectfully moves the Court to dismiss all of the Claims set forth in John
121 Gimore’s Complaint against Southwest. This Motion is made pursuant to Ruls 12(5)(6) of the
13 Federal Rules of Civil Procedure on the grounds that the Claims are not based on co gmizable legal
ij theories and/or are not supported by factual allegations that, even if taken as true, would entitie

EZ €j§§l§z§0r5 to the relief he requests. This Motion is based upen this Notice of Motion and Motion, the

171 accompanying Memorandum of Points and Authorities, the pleadings and papers on file in this

1281 sction, and upon such further evidence as may be presented at the hearing on this matfer.

19
20
71| Dated: Geotober 31, 2002 Piper Rudnick LLP
£ //,»v . 5 1‘%
23 By O NN
JANE H BARRETT
24 Attorneys For Defendant
C BOUTHWEST ATRLINES 0.
25
26
27
og | 425492/ 3074816 S
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1 MEMOURANDUM OF POINTS AND AUTHORITIES
Z L INTRODUCTION
. Since the September 117 terrorist attacks, the major U.S. airlines and the federal government
*f{a‘
have individually and collectively taken steps to increase airline secunity. One securily measure
3
‘ emploved fo protect passengers involves verifving passenger identity. This is nof an onerous task.
5
7 Identity verification involves fooking at a passenger’s identification card to ensure that the name on
8§ the identification matches the name on 2 passenger’'s boarding pass. The passenger identification
g policy is based on the commonsense notion that preventing known terrorists and terrorist sponsors
10 v e e . e
From accessing 1.5, airkines is a landable gosal, 2 goal that can be achieved without mfringing on
W (=3
i1
personal freedoms,
12
13 Plaintiff John Gilmore alleges that the government’s identification policy is unconstiulional
14 | because it violates his purported “right to anonymous airiine travel.” The policy involves nothing
151 more than an airline employee or representative looking af an airline passenger’s identification and
16 even that is not required. 1f an airline passenger refuses to show identification for venification
17 : : , , ¥
purposes, he or she has two options. First, the passenger can consent to a more thorough search grior
18
15 tos boarding. This search involves walking through a magnetometer, a “wanding,” and a light pat-

203 down search, Second, the passenger can refuse the search and travel by other means, like train, bus,

21k boat, or automobile. The airline passenger is never forced to show his or her identification.
ek T o . .
22 The passenger tdentification policy does not nfrings on personal freedoms and dogs not
230 . " , . . . ..
vinlate any constitutionally-protecied rights. Gilmore’s clajms have no basis in law and must,
24 .
therefore, be dismissed,
25
26
27
473490 3074816 : &
28 ¥
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1L STATEMENT OF ISSUES TO BE DECIDED

Southwest moves for an order dismissing each of Gilmore's seven Claims against Scuthwest,

pursuant to Federal Rule of Civil Procedure 12(b}8), on the grounds that the Claims are not baged

on cogmzable legal theories andfor are not supported by factual allegations that, even if taken as true,

would entitle Gilmore 1o the relief he requests. The specific issues to be decided are:

42549v

i.

b

Lad

L4y

i

Whether Gilmore’s First Claim fails to state a legally sufficient claim againgt Southwest
for {a) vaguensss in violation of the Due Process Clause of the Fifth Amendment or (b)

vielation of the right to fravel,

. Whether Gilmore’s Second Claim fails to state a legally sufficient claim against

Southwest for violation of the right to be fres from unreasonable searches and seizures

under the Fourth Amendment.

. Whether Gilmore’s Third Claim fails to state & legally sufficient claim against Southwest

for violation of the right to travel,

. Whether Gilmore’s Fourth Claim fails to state a legally sufficient claim against Southwest

for {a} viclation of the right to travel or (b) vielation of the right fo freedom of asseciation

under the Firgt Amendment.

. Whether Gilmore’s Fifth Claim fails to state a legally sufficient claim against Southwest

for violation of the right to petition the government for redress of grievances under the

First Amendment,

. Whether Gilmore’s Sixth Claim fails to state a legally sufficient claim against Southwest

for violation of the right to equal protection of the laws under of the Fifth Amendment,

- Whether Gilmore’s Seventh Claim fails to state 2 legally sufficient claim against

Seuthwest for violation of the Fresdom of Informsation Act

2 3GT4BL-8 7
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1 HI. STATEMENT OF THE FACTS

[ ]

On July 18, 2002, Plaintiff John Gilmore filed suif against the repregentatives of a host of

govermental entities responsible for ensuring airline safety, including Norm Mineta as Secretary of
A
4
_ I the Department of Transportation ("DOT™), John W. Magaw as the Chief of the Transportation
.
& Security Administration C'TSA”), Jane F. Garvey as Administrator of the Federal Aviation
71 Administration (“FAA™). and Tom Ridge as Chief of the Office of Homeland Security. Gilmore also
B filed suit against John Asheroft as the Attorney General of the Department of Justice (“DOF),
91 Robert Mustler as Director of the Federal Bureau of Investigation ("FHEI), and two private airlines:
Iy :
LUnited Alrlines, Inc. ("United™} and Southwest Airlines Co. ("Southwest™). Gilmore alleges that
1§ ‘
19 these federal agencies and passenger atrlines have conspired to develop and enforce “secret” security
13 | measures that infringe on his First, Fourth, and Fifth Amendrment rights. Compl. 99 4-5, 22.
14 The gravaman of Gilmore comgplaint is that current “secret”™ securlty measures mandated by
157 e federat agencies require commuercial passenger aitlines, specifically United and Southwest, (o
check the idenity of their passengers before the passengers board a plane. . %99 2-3, Whena
.
passenger refuses to show identification, he or she is either subject to 3 more thorough search before
18

19 boarding or is prevented from traveling by air, 1. 9 6. Gilmore alleges that these security measures
3(y ¢ infringe on his purported constitutional right to anonymous airline travel. 4. 41,4, 9,

211 A, Gilmore's Attempts to Avold Showing Identification Before Boarding an

Adrplane
22
» in July 2002, Gilmore attempted to fly from Oakland, Californis to Baltimore-Washington
a4 1 Intemational Airport on Southwest. Id. 924, At the check-in line, 2 Southwest customer service
2% | agent asked Gilmore for his identification. Id 925. Gilmore refused fo provide it. Id. The
261 customer service agent allowed Gilmore to proceed to the boarding area, but informed hirn that ifhe
27
o | 42545vI 3014816 &
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refused to show his identification prior to boarding, he would be subjest t & mors thorou gh search.
14, Atboarding, Gilmore told a second Southwest employee that he had idemtification in his
possession, but that ke would not show it to any Southwest employee, Id. §26. After Gilmore’s
continued refusals, he was not permitted 1o board the plane. Id.

Having [ailed in his attempt to board a Southwaost flight without first showing dentification,
Gilmore went to the San Francisco airport to purchase a ticket o Washington, I0.C. on United. [d. #
28. Atthe ucket counter, Gilmore again refused to show his identification. Id % 29, A United
service director told Gilmore that he could fly without showing identification, but that he weuld be
subject to g mors therough search. Id ¥ 31 Gilmore refused to subject himself to 2 more thorough
search, which involved going through a magnetometer, being “wanded,” and receiving a “light
patdown search.” Id. Based on his refusal to show identification and his subsequent refusal o be
subjected to a more thorough search, United did not permit Gilmore to board its plane, Id %32,

A5 aresuli of Gilmore®s refusal to show his identifeation and refusal 1o consent 1o a1 more
thorough search, he was not permitted o travel 1o Washington, D.C. or Baltimore by airplane. Id. 9
34, Gilmore claims that the purpose of the trip was 1o petition the government for redress of
grievances, and that the airfine passenger identification policy prevented him from dolog so. §d. 4
24.

B Adrline Screening Policy

Uintil passage of the Aviation and Transportation Security Act, the FAA was responsible for
airline security. Compl 9 18, The FAA was authorized to develop airline Security measures and to
withhold the details of these measures when public disclosure would be detrimental to the safety of
airtine passengers. [d. 937, When the Aviation and ?r&nspm:z&ii@ﬁ. Security Act was enscted in

November 2002, the airline security duties of the FAA were transferred to the TSA. KL ¥ 18 The
L5453/ 374816 ' E
SOUTHWEST AIRLINES CO°8 WOTICE OF MOTION ANT MOTION TO DISMISS,;
MEMORANDUM OF POINTS AND AUTHORITIES
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TSA was authorized to implement security measures without notice and comment when it
determined that the regulation or security directive “must be issued immediately in order to protect
fransportation security.” Id. 946, The T;S.;% was aiso permitted 1o issue regulations reguiring air
carriers to identify airline passengers who were on eertain “watch™ lists and who may be & threat to
eivil aviation. Jd. §47. When an airline identified such an individual, it was instructed to notify law
enforcement and prohibit the individual from boarding the aircrafl. 14 9 47,

Gilmore alleges that on September 18, 1996, the ‘?&% implemented Security Directive 96-03,
which required airlines (o conduct 8 more thorough search of airline passengers who could not
produce identification. Id. § 37, The FAA pever published this Security Guidance, becanse
disclosure would be “detrimental to the safety of persons traveling in air trangportation.” 1. 937,
Gilmore complains that afier September 11%, the FAA’s interest in airline securily has increased, and
that airline security measures have intensified. Id. 9 39

Finally, Gilmore cites 2 number of newspaper and magazine articles discussing vast
government security systems and financial service databases which, on their face, seem entirely
aﬁzalaiad 1o the airline passenger identification policy at issue. Sse id. §7 48-50. He attempts to link
the airline passenger identification policy with a grand Orwellian scheme by the government fo
develop facial-recognition and financial data analysis systems. Curiously, Gilmore does not allege
that the government or the aitlines do anything with an airline passenger’s identification other than
confirm that the name on the identification matches the name listed on an airline ticket,

. Gilmore’s Claims

Gilmore alleges that the airline passenger identification is unconstiutional because it

deprives him of bis purported constitutional Tight to travel anonyvmously by alrplans, He

reformulates this inio sz Claims

4PRADV MFTARLS 140
SOUTHWEET AIRLINES COUS NOTICE OF MOTION AND MOTION TO DI SMISS;
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=  First Claim: vagueness in violation of the Due Process Clause of the Fifth Amendment:
violation of the right to travel,

+  Second Claim: violation of the right to be free from unreasonable searches and seizures
under the Fourth Amendment.

# Third Claim: violation of the right 1o travel.

e Fourth Claira: violation of the right to travel; violation of the right to freedom of
asgociation under the First Amendment.

« Fifth Clainn: violation of the right to petition the government for redress of griEvances
under the First Amendment.

e Siath Claim: violation of the right to equal protection of the laws under of the Fifth
Amendment,

§151-72. Gilmore also alleges that the airline passenger identification policy violates the Freedom
of Information Act. Seventh Claim, 99 73-75,

IV, STANDA

Pursuant to Federal Rule of Civil Procedure 12(6X6), “the court may disiniss 2 complaint as a

matter of law for (1) lack of a cognizable legal theory or (2) insufficient facts under a pognizakle

legal claim.” SmileCare Dental Group v, Deliz Dental Plan, 88 ¥.34 TRG, TR (9™ Oy 1996}
{internal citation omitted). When appraising the sufficiency of the complaint under this standard,
“the court must deterrnine that if all of the facts alleged were true, the [plamtiff] would be entitted to
3 legal remedy. If [the plaintiff] would not be, then the claim must be dismissed.” Davis v, Palo
Alto, 930 F. Supp. 1375, 1376 (N.I). Cal. 1996). In engaging in this analysis, the court must sssume
that the facts alleged are true. It may not, however, consider conclusory allegations and unwarranted

mierences. Parrino v, FHP, Inc, 146 F.3d 699, 706 (9" Cir. 1698},

Courts i this jurisdiction have dismissed numerous constitutional elaime simslar to this at the

onset for fatlure (o state a claim under Rule 12(b¥6). See, e.o. Miller v. Resd. 176 F.ad 1207 9%

Cir. 1999) (finding that plaintifl, who claimed that he had a fundamental right to drive an automaobile

and that the government violated this right by derying him a driver’s licenge, failed to state 2 claim
4334977 36T451-6 i
BOUTHWEST AIRLINES COUS NOTICR OF MOYTION AND MOTION TO DISMISS:
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1] upon which relief can be granted because there is no fundamental right to drive); Morse v, North

2 Coast Opportunides, Inc, 118 F3d 1338 (8% Cir. 1997) (finding tha plaintff, whe suad a state-

: funded nonprofit agency for violating his constitutional rights, failed to state a claim upon which

j retief can be granted because private parties cannot be held Hable for constitutional vioiations).

; V. ARGUMENT

-1 Al The Constitution Does Not Guarantes The Right To Travel by Alr (First, Third

) and Fourth Clains)

8 The First, Third and Fourth Claims are 2il premised on an alleged right to travel by air. As
1 z the Constitution does not recognize & right to travel by a particular mode of transportation,

11 Southwest has not violated Gilmore’s right to travel.]
17 The Ninth Circuit has twice held that burdens placed on a single mode of transportation do

21 not implicate the fundamental right to interstate travel. Just three vears ago it ruled in 2 cace similar

© | to this that there is no “fundamental right to drive an automobile.” In Miller v, Reed, the plaintiifs

15 , ; . o ,
apphication for a driver’s license was rejected by the California DMV because he refused to divulge

16

17 hiz social security number. 176 F.3d 1202 (9% Cir. 199%). Plamtiff claimed that this rejection

pg i violated his “fundamental right to drive.” Id. 51 1204, The Ninth Circuit found that there was no

191 fundamental right to drive, and quoted the Supreme Court of Rhode Tsland in stating that

20

iy Gilmore alleges incorrectly that Southwes! infringed on bis right to travel, and therefore viclated

4~ his First and Fifth Amendment rights. The right to fravel, however, does not exist under the First or

““ 1 Fifth Amendments to the Constitation., While the source of the right to travel has beon called

no | Telusive,” the Supreme Court has indicated that the right may be contained in the Privileges and

= | Immunities Clause of Article IV, the Commerce Clause, the Privileges and Immunities Clanss of the

54 Fourteenth amendment, or the “federal structre of government adopted by cur Constitstion,” Ay

=T Gen.pfMew York v, Soto-Lopez, 476 11,5, 898, 902 (1986). The Court has never indicated that the

5% right to travel is based on the First or Fifth Amendments. Becauss the right to travel is not contained
© 1 i the First or Fifth Amendments to the Constitution, Gilmore’s Third and Fouorth Claims must be

36 dismissed. Further, since Southwest may only Himit one means of travel, it is mcapable of violaling

Gilmore’s fundamental right to travel. Gilmore's Third and Fourth Clairms must be dismissed on
77 that basis as well.

A2548vE 3074818 12
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[tihe plaintiff's argument that the right 10 operate a motor vehicle is fundamental
because of its relation to the fundamental right of interstate travel iz utterly frivolous.
The plaintiff is not being prevented from traveling interstate by public transportation,
by comumon carrier, or in a motor vehicle driven by someone with a Heense to difve it
What is at issue here is not his right to travel inferstate, but his right to operate a
motor vehicie on the public highways, and we have no hesitation in holding this is not
a fundamental right.

id. a3 1206,
More than 23 wears before Miller, the Ninth Circuit first recognized that starutes and
regulations which restricted one means of travel did not implicate the constitutional right to travel,

Monareh Travel Serv., Ine. v, Assoc, Cultural Clubs, Inc., 466 F.2d 552 (9% Cir, 1972}, Epecifically,

in Monareh the Ninth Circuit found that when a governmental sction had the effect of eliminating
one means of travel for certain classes of passengers, it did not frigger the fundarnental right to
wavel. Id. at 354. The court stated, “Of course, higher air tariffs will imit travel of those who
cannot pay the price. A rich man can choose to drive a Hmousing; a poor man may have to walk.
The poor man’s lack of choice in his mode of travel may be unfortunate, buf it is not
uncongtitutional.” Id.

Even assuming (ilmore’s f&sma_} allegations are correet, the conduot of Southwest does not
iﬁ.ggﬁz’ the fundamental right to fravel. When Gilmore refused to show Southwest erployees his
identification, he was not permitted to travel by airplane. Just as In Miller and Monarch, Southwest
only restricted Gilmore’s access to one means of travel. Sz}ﬁth&%’&si is incapable of proventing
Gilmore or anyone ¢else from driving, taking a bus, taking a train, taking a boat, or finding some other
means to travel from place to place. Because there is no right to travel by air, the First, Third and

Fourth Claims must be dismissed ”

The Fourth Claim also containg a claim regarding the right to free associstion, which is addressed
i Sevtion C below,
42545/ 30TARI6 13
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1§ B Gilmore's Allegations Do Not Support A Cognizable Claim For Unreasonable
Search And Seizure In Viclation Of The Fourth Amendment (Second Claim}
2
3 Gilmore’s Second Claim alleges that the policy of requiring air travelers to provide
4 identification or submit to a more thorough search is an unconstitutionsl search and seizure in
51 violation of the Fourth Amendment. The law does not support such a Claim. The Ninth Circult has
61 neld that “sirport sereening searches of the persons and immediate possessions of potential
7 | : '
sassengers for weapons and explosives are reasonable under the Fourth Amendment provided each
8
prospective boarder retains the right to Jeave rather than submit to the search.” Linited States v.
g
1n | Davis, 432 F.24 893, 912 (5% Cir. 1973).
iid
11 [Als a matier of constitutional laws, a prospective passenger has 2 chotce: he may
subrmii 1o 2 search of his person and immediate possessions as a condition to
17 boarding; or he may twn around and leave. 11 he chooses to proceed, that chetce,
= whether viewed a5 2 relinguishment of an option to leave or an election to subrmt to
13 the search, is essentially a “consent,” granting the government 3 Hoense o do what it
- would otherwise be barred from doing by the Fourth Amendment.
i4
id ar 913,
15
Further, it is well established that & search of 2 prospective airline passenger’s person and
16
17 possessions is allowed under the Fourth Arnendment as a reasonable and necessary means of
£
181 detecting weapons or explosives. Davis, 482 F.2d at 913; Torbet v. United Airlines, Inc., 258 F.3d
191 1087, 1089-96 (9% Cir, 2002). In Torbet, the Ninth Clreuit held that if is constitutional to search
Ei} £ ; LI A
passengers’ bags by way of an x-ray scan and randorn post-x-ray searches by hand of some
31
passengers’ bags. 298 F.3d at 1089-90. The court reasoned that post-x-ray searches of passengers’
22
e bags are not unduly intrusive because weapons and explosives can be small and difficult to detect.
] .
741
25 Giilmore’s allegations make clear that under the challenged policy: {1) he had the option to
261 and in fact did decline to flv rather than provide identification or sabmit 1o a search of his person,
27
og | 425492 3074816 14
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Compl. 4% 6, 26, 29-34; and (2} the search at (ssue would have consisted of nothing more than
showing identification, or passage through 3 magnetometer, being “wanded,” and receiving 2 “light
patdown search.” Under controlling precedent, such g polioy is constitutional as a matter of law,

See Davig, 482 F2d at 912-13; Torbet, 298 F.A3d at 1089-50. As there is no sef of {acts consistent

with Gilmore's allegations that would support 2 Fourth Amendment challenge 1o the policy,
Gilmore's Second Claim must be dismissed.

<, Gilmore’s Allegations Do Not Suppert A Cognizable Claim For Inlfringement OF
His First Amendment Rights (Fourth and Fifth Claims).

Gilmore fails (o state with particnlarly how his First Amendment rights were viclated by the
airline passenger identification policy. The Fourth Claim alleges only that “Anonymity of
Sgﬁﬂaiﬁﬁﬁﬁﬁ is protected by the fundamental right of fiee association.” 966, Similarly, the Fifth
Claim alleges in the same conclosory fashion that his right to petition the governmen! wag violated
since he cannot fravel to “where the seat of government is located.” 969, These statements are
insuificient to susiain s First Amendment claim,

The First Amendment protects two distinet types of freedom of association. One s the
freedom “to enter into and maintain certain intimate human relationships” without wndue intrusion,
and the other is the freedom “to associate for the purpose of engaging in those activities protecied by
the First Amendment — speech, assembly, petition for the redress of grievances, and the exercize of

refigion.” City of Dallas v, Stanelin 40018, 19, 24 (1989) {guoting Roberts v, United States

Jaycees, 468 U5, 609, 617-18 (1884)). (ilmore’s Fourth and Fifth Claim purport to invoke the
fatter sort of freedom of association. However, he has not alleged any conduct that implicates hig

right 1o freedom of sssociation.

425482 3074816 15
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i “Ta be copnizable, the mterference with associational rights must be direct and substantial or
2 L - - S o .
“ 1 significant.” Storm v, Town of Wooedstock, 944 F. Supp. 139, 144 (ND.NY, 1996} {quoting
3 . ,
Fighting Finest, Inc. v, Braton, 95 F.2d 224, 228 (24 Cir, 1996)). 1t i3 not enough that g government
}%
5 action has an indirect effect that makes it more difficult to exercise associational rights, Jd. at 143
61 44 see also Roulette v, City of Seattle, 97 F.3d 300, 305 (9% Cir. 1996) (a frecdom of speech
7§ challenge “must fail unless, at a minimum, the challenged statute “is directed narrowly and
& specifically at expression or conduct commeonly assoviated with expression” (quoting Citv of
5 Lakewood v. PlainDealer Pub., 486 U8, 750, 760 (1988))). For example, in Storm. residents of
:EE {E - = 5 z . £l *
Woodstock, New York, who participated in regular “full moon gatherings” for expressive and
11
.« 1 religious purposes, challenged a local Jaw that prevented them from parking at nught near their
i = = =
1311 preferred gathering site. In dismissing plaintiffs’ freedom of association claim, the court held that
141 the First Amendment was not implicated because the law did not prevent the moonlight gatherings
5 . . . - - .. e _ o -
15 from occurring, it merely had the indirect effect of requiring plaintiffs fo walk further fo the site. id
16 ( . , e
at 144, The court noted that “the First Amnendmerd does not compel! government 1o facilitate the ease
-
/ _ .
.9 with which an individual may exercise associational rights.” 1. (queting Fighting Finest, 95 F.3d at
[
I8
19§ 228}
20 Similarty, the right to petition the government for redress of grievances is only implhicated by
21} governmental action that prevents & protected exercise of the First Amendment right to petition, The
& 7 B i
2%
right to petition does not require the government 1o provide assistance, services or largesse thal
oy
e
. woild make 15 easier to petition the government in a particular manner, Hillon v, ity of Wheeline
25 209 B34 1003, 1006-07 (7% Cir. 2000,
26 Here, the challenged policy is clearly directed at passenger safety, and has nio direct or
271 substantial effect on protected First Amendment liberties, such as the freedom of spesch, assembly or
g | 42534932/ 3074815 1€
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Vi petition. Bven assuming that Gibmere's purposz in traveling to Baltimore was 1o engage in political
2 assembly, the airline passenger identification policy did not prevent him from doing so. Southwest
did nof prevent him from attending a rally or engaging i any other form of political spesch i

4
5 Halttmore or in the nation’s capital. Gibmore could have traveled to Baltimore or Washington, D.C
g1 and engaged in such activities by showing his {dentification and traveling by alrplane, or, tfhe did
71 not wish to show his identifieation, Gilmore could have traveled by car, by bus, or by train.
] " = + = . .
& Courts have not extended the First Amendraent to include a right 1o the most conventent form
G . . . - ,
of travel to a place of assembly. Further, under Gilmore's theory, any restriction on fravel would
16 ' : , . i .
viplate the First Awmendment, asswning the purpose of travel was to engage in protected speech of
i1
12| some kind. This logic is untenable and would lead to absurd results. The Fourth and Fifth Claim
e
13 § must, therefore, be dismissed.
41 D, Cilmore’s Allegations Do Not Support A Clabm For Viclation Of The Right To
Equal Protection Under The Filth Amendment (Sixth Claim)
15
16 Gilmore’s Sixth Claim alleges in conclusory fashion that the airline passenger identification
&
17 policy “unconstimitionally burdens the right for equal protection of all citizens who seek anonymity,

1R ¢ by creating an invidious classification of "anonymous travelers,” and arbitranly forcing this entire

191 olass of eitizens to endure a higher degree of infrusive searches without good cause than those

20 endured by other citizens. There 1§ no et of facts consistent with Gilmore’s allegation that could
21
support an Equal Protection Claim,
22
94 Where a legislative act or regulation does not interfere with the exercise of 3 fundamental
EA
34 | vight or operste to the disadvantage of a suspect class, it is subject only to rational basis scrutiny.
251 Yap v, Slater, 128 F.Supp.2d £72, 681 (D, Hawail 2000) {citing Vance v. Bradley, 440 1).8. 93, 57
361 1 amen . \ L e . - L
(187531 As discussed sbove, the airline passenger idemtification policy does not interfere with any
27
ng | 42549420 3074816 17
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fundamental right identified in Gilmore's complaint. Further, “anonymous travelars” are not among
the limited suspect classifications that require courts 1o apply a more heightened degres of scrutiny,
As a result, the policy is subject only to rational basis scrutiny.

Rational basis review is extremely deferential to the govermment’s rulemaking authority. A
non-suspect classification “must be upheld against equal protection challenge if there is any
reasonably ﬁé&ﬁ%iaﬁi&éﬁ state of facts that could provide 2 rational basis for the classification.™

Alerman v, Glickman, 217 F.38 1191, 1201 (9™ Cir. 2000 (quoting FCC v. Beach Communications

Inc., SO ULE. 307, 313 (1993)).

The airline passenger identification policy is on its face a rational policy designed to protect
the public from the danger of terrorists getting onto commercial fhghts. It is beyond cavil that pubiic
safety is a proper rulemaking goal, and a regulation must be upheld under rational basis review i it

has any conceivabie orotective purpose. See Hager v, Tty of Wast Peoria, 84 F 33 865, 873/ 7 Cir
3 £ : =8E .

1956). Thers is no sets of facts that Gilmore could develop that would support g successtul Equal
Protection challenge to the airline passenger identification policy’s impact on “anenymous
travelers,” Gilmore’s Sixth Claim must therefore be disnussed.

. Gilmore™s FOLA Claim Is Inapplicable Te Bouthwest And Ip &@y Event FAa
And TSA dre Not Reguired To Publish Airline Passenger Tdentification
Regquirements (Seventh Claim).

Gitmore claims that the government failed to publish the rules and regulations related to
airline passenger identification requirements. Compl. § 74, Because tha rules have not been
published, Gilmore argues, they cannot be applied against him. Jd. This claim s presumably
directed against the government defendants and not Southwest, since Southwest is not required 1o
publish its internal rules or regulations and since Southwest does not have the authority to publish

the government's rules or regulations. Therefore, the Seventh Claim must be distmssed as {o

42549v2/ 307486 18
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Southwest,

Even assuming Gilmore could make a FOLA claim against Southwest, based on the
government’s fatdure to publish its security directives, this claim has no basis in law. Az Gilmore
concedes, the FAA and the TSA are not required to publish airline regulations, as agencies usually
must pursuant to FOLA, The FAA may kesp certain security divectives private when the
administrator concludes that “disclosure would be detrimental to the safery of persons traveling in aw
transportation,” Compl. § 37, Similarly, the TSA may keep certain security directives private “in
order to protect transportation security.” Il § 46, Because the FAA and TSA are permitted to
develop and enforce regulations without first providing notice -;;aréuaﬁi o FOIA, Gilmore's Seventh
Claim must be dismissed.

E. Gilmore's Filth Amepdment Vagneness Claim Is Inapplicable To Southwvest
{First Clajm}.

Gilmore alleges that the sirline passenger identification policy Is unconstituticnallv vague,
becanse it is uppublished. This claim is presumably directed at the governmental parties only, since
Southwest is not responsible f%:s% publishing governmental regulations and since the Fifth
Amendment does not require Southwest to publish its own internal policies and procedures. For this
reason, together with Glimore’s failure to allege a cognizable violation of the right to travel, sse

Section V.A., supra, Gilmore’s First Clader ronst be dismissed,

25492/ 3074518 iz
SOUTHWIEST AIRLINES COCE NOTICE OF MOTION AND MOTION TO DISHISE:
MEMORANDUM OF POINTS AND AUTHORITIES
Case No, 02 2444 53

19




Nov-14-02 18:35 +1 415 221 7251

O e s el b

o}

Q2

12

g

L

yan;m.*
[T

ek
)

ud

ok
~ad

Pt
e

VI, CONCLUSION
Based on Gilmore’s feilure w plead any viable Claims, Gilmore's Complaint against

Scuthwest should be dismissed in s envirety.

Dated: October 31, 2002 Piper Rugdnick LLP f\

%

By

TASGTE BARRETT
Attorneys For Defendant
SOUTHWEST AIRLINES CO.
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