EXPLANATORY MEMORANDUM

THE REGULATION OF INVESTIGATORY POWERS (Directed Surveillance and Covert Human Intelligence Sources) ORDER 2003

European Convention on Human Rights

In the view of the Parliamentary Under Secretary of State for the Home Department, Caroline Flint, the provisions of the above Order are compatible with the Convention Rights.

Powers exercised
The above instrument is made in exercise of the powers conferred by section 30(1), (3), (5) and (6) and section 78(5) of the Regulation of Investigatory Powers Act 2000 (RIPA).  It cannot have effect until it is approved by resolution of each House of Parliament and will not come into effect until one month after it is made.

Legislative background
Part II of RIPA (Surveillance and Covert Human Intelligence Sources) provides those public authorities listed in Schedule 1 to RIPA with the power to authorise and carry out covert surveillance and use covert human intelligence sources (agents, informants and undercover officers).  It introduces a statutory framework to regulate the use of covert surveillance and covert human intelligence sources by public authorities consistent with the Human Rights Act 1998.  It explains the duties and responsibilities placed upon each party involved in the process and creates a system of safeguards, reflecting the requirements of Article 8 of the European Convention on Human Rights (ECHR).

Section 30(5) of RIPA provides the Secretary of State with the power to make an Order to add public authorities to Schedule 1 to RIPA so making them relevant public authorities under Part II for the purposes of sections 28 and 29 of RIPA.

Section 30(1) of RIPA provides the Secretary of State with the power to prescribe authorising officers for the relevant public authorities, whilst section 30(3) provides the power to impose restrictions.

Article 2 to this Order adds the following public authorities to Part I of Schedule 1 to RIPA to carry our directed surveillance and use a covert human intelligence source:

· The United Kingdom Atomic Energy Authority Constabulary;

· The Northern Ireland Office;

· Fire authorities;

· The Charity Commission;

· The Gaming Board for Great Britain;

· The Office of Fair Trading;

· The Office of the Police Ombudsman for Northern Ireland; and 

· The Postal Services Commission.

Article 2 to this Order also adds the following public authorities to Part II of Schedule 1 to RIPA to carry our directed surveillance:

· Local Health Boards in Wales;

· Her Majesty’s Chief Inspector of Schools in England;

· The Information Commissioner; and

· The Royal Parks Constabulary.

Column 2 of the Schedule prescribes the authorising officers for the relevant public authorities with column 3 prescribing the authorising officers in urgent cases.  Authorising officers of the relevant public authorities can only grant authorisation for the ground(s) listed alongside their entry in column 4.

Article 10 of the Order revokes The Regulation of Investigatory Powers (Prescription of Offices, Ranks and Positions) Order 2000(
) and the authorising officers prescribed in that Order are included in the Schedule to this Order but have now been restricted on the grounds on which they can authorise Part II activity.
Policy background
The public authorities listed in the Schedule to the Order have responsibility variously for protecting national security; for preventing or detecting crime or preventing disorder; to protect the interests of the economic well-being of the United Kingdom; to protect public health and public safety; or for the purpose of assessing or collecting any tax, duty, levy or other imposition, contribution or charge payable to a government department.  The purpose of this Order is to provide those public authorities that carry out these functions with statutory European Convention on Human Rights (ECHR) cover for their activities.

Parts I and II of Schedule I of RIPA list those public authorities that currently authorise directed surveillance and/or use of covert human intelligence sources under Part II of RIPA.  Directed surveillance is defined in section 26(2) of RIPA and CHIS in section 26(8).  They can only be authorised if they are necessary on one or more of the statutory grounds listed in section 28(3) and 29(3) of RIPA and as limited by column 4 of the schedule to the order.   Their use must be proportionate to what is sought to be achieved by carrying out these activities.

The codes of practice on Covert Surveillance and Covert Human Intelligence Sources, which have been approved by Parliament by affirmative resolution, set out the procedures to be followed, including the information to be contained in an application, renewal and cancellation of an authorisation by the relevant public authorities when applying for either a directed surveillance or CHIS authorisation.

Oversight of the Part II provisions is provided by the Chief Surveillance Commissioner by virtue of section 62 of RIPA.  The Investigatory Powers Tribunal established by section 65 of RIPA is the appropriate forum for all complaints to be addressed.

Financial effects
None.

Jurisdiction
This instrument applies to the United Kingdom.
(�)	S.I. 2000/2417. 
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